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| would like to express our deepest appreciation to all
our Members for the 2021 policy year Renewal, and to
report on the outcome of the Renewal.

Continuing from the 2019 policy year, the loss record for
ocean-going vessels worsened significantly in the 2020
policy year, due to the impact of two large claims ex-
ceeding USD10 million, a higher burden of IG Pool con-
tributions than in previous years, and COVID-19 related
claims in the first half. The first six months of the year
showed a deficit but fortunately, the claims trend calmed
down in the second half, and there was a surplus for the
whole year due to a good result in the second half.

On the other hand, our book of Japanese coastal ves-
sels had only one large claim (more than JPY50 million)
and a calmer year compared to previous years.

Given the claims trend as described above and having
considered the various factors essential for the manage-
ment of the Association, such as its Members’ business
environment and ensuring the soundness of its income
and expenditure, the Association asked ocean-going
vessels Members for a 10% general increase in pre-
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miums and an increase of the standard deductible for
the 2021 policy year. This was the first increase in the
standard deductible for 10 years. For Japanese coastal
vessels the 2021 renewal marks the 10th consecutive
year that we have not asked for a general increase.

As a result, the Association has started the 2021 policy
year (which began on 20 February 2021) with 2,211
vessels/94.6 million tons of ocean-going vessels (a
decrease of approx. 1.6 million tons compared to the
same period last year) and 1,876 vessels/2.6 million
tons of Japanese coastal vessels (no change to the
same period last year).

At this renewal, we focused on improving our finances
rather than maintaining or increasing the volume of the
entry. As a result of stricter rates adjustments based on
the loss record of each fleet, there were some policy
cancellations amongst ocean-going vessels. However,
we were able to achieve our target premium level with
the understanding of most of our Members. Once again,
| would like to thank all of our Members for their support.

This year, we will strive to improve further the efficiency
of our operations, with the aim of improving our income
and financial stability. We will work together to provide
helpful, reliable and competitive insurance services that
meet the needs of our Members, and we would appre-
ciate Members’ continued support and cooperation in
this.

In conclusion, | would like to express my sincere wishes
for the health of Members and their families, as we all
face a future made more uncertain than usual by COV-
ID-19.
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Significance and Risks associated with Various Requirements under Bills
of Lading (B/L) and Charter Parties (C/P) and Letters of Indemnity (LOI)

Such are promises All lies and jest Still, a man hears what he wants to hear And

disregards the rest (“The Boxer” Paul Simon)
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Tsurusaki & Kobayashi
(T&K Partners)

Yutaka Tsurusaki
Attorney-at-law
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In the previous edition, | wrote about the significance of
Bills of Lading (B/L) and problems associated with the
delivery of cargo without production of B/Ls and Letters
of Indemnity (LOI) in general. In this edition, | would like
to explain about the issues associated with LOIs by us-
ing case studies so that it is easier for practitioners to
understand. Since LOIs are issued not only for a cargo
delivery but also for various items under B/L and C/Ps, |
will also touch on these points.

If you would like to understand in more detail, please
refer to my article “the Letter of Indemnity (LOI) and its
Legal and Practical Problems” which was published in
the Japan P&l Newsletter No. 35, October 2012.

1. Relevant Court Precedents
Firstly, let’s have an overview of the court precedents re-
lated to LOls.

1.1. The likelihood of disputes and claims for indemnity
under LOIs occurring is very low, and even if disputes
occur, many of them are solved out of court, and there-
fore there are not many court precedents published in
Japan and overseas. In the cases | have been directly
or indirectly involved in the past, there were situations
where claims amounting to several million US dollars
were made against the delivery by LOI of chemicals of
high quality and valuable refrigerated fishes, fruits and
others. Also, there was a case where the B/L described
the cargoes as brand new automobiles although they
were actually used cars, and the Vessel was detained
and subsequently, the order for confiscation of the Ves-
sel was issued by the authorities in the Middle East.
Both cases were not covered by P&l Insurance, and in
the first case, the issuer of LOIs had no or little financial
capability, and in the second case, no LOI was issued.
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Both Owners faced serious issues.

Nowadays, a simplified method of “issuing an LOI” is of-
ten applied such as by including LOI provisions of the C/
P in an e-mail instead of issuing a LOI with an authorized
signature. This may result in disputes about whether the
LOI was issued by a person that had the proper pow-
ers to do so, and therefore, it is safer to obtain an LOI
signed by the authorised person in PDF format or by fax.

1.2. The court and arbitration cases in England and
Japan are listed below as a reference. While the prec-
edents are of course very helpful, the number of cases is
limited and each case was decided on specific facts so
please use them as a guide and do not to automatically
apply the same judgement.

Case 1: The validity of an LOI where the provisions
of the C/P about LOI Clause and actual LOIl word-
ings issued are different. -a Double-tongued person

C/Ps often contains LOI clauses and the LOI is issued
thereunder. In such cases, the difference between these
two provisions often results in disputes. For example,
there are provisions about the valid period of LOI in C/P,
but no such provisions in the LOI. There are many cases
where the LOI stipulates that the cargo delivery is the
obligation of the Owners/Vessel in the Time Charter Par-
ty, but in all LOls, it is recommended to stipulate in C/P
the wording by the International Group of P&l Clubs (the
IG), which is to have no provision about the valid period
of LOI except for LOI for bank guarantee to minimise the
Owners’ risks.

In practice, Owners are frequently requested by Char-
terers to state the shore figures of cargo quantity rather
than the Ship’s figures on the B/L, and often there are
cases of cargo shortage at the discharge port due to
the nature of the cargo, such as defects of measure-
ment at the discharge port, with no fault on the Vessel
side. Therefore, in some cases, the C/P stipulates that
Charterers shall indemnify Owners in respect of cargo
shortage claims, while the LOI actually issued stipulates
that Charterers shall cover all of the cargo claims.

In many cases, the effect of the LOI is construed ac-
cording to the details of the case, the wordings used,
and intentions of the parties, but it is necessary to pay
attention to inconsistencies between the LOI issued and
the C/P terms. For example, in the case of a discrep-
ancy regarding the period of an LOI, it was judged not
to be valid in accordance with LOI wordings, despite the
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validity period stipulated in C/P provisions. On the other
hand, in a case involving cargo claim indemnification,
although the LOI had no provision to limit, it was judged
that claims will be limited to cargo shortage only, as per
the C/P wording.

Case 2: The delivery to receiver of cargo with
production of LOI but without production of B/L.
-whether it is the person stated in LOI or not- A Third
Person Resembling You More Than the Families

In cases involving cargo delivery without production
of B/L there are often various parties involved such as
agents claiming to take delivery of the cargo. This re-
sults in various issues, such as the issue of identifying
who is the right person/entity for delivery, and the situa-
tion in which the person/entity to whom the cargo was
delivered was not actually the party stated in the LOI.
For that reason, the IG’s recommended wordings were
amended to stipulate “ X [name of the specific party] or
to such party as you believe to be or to represent X or to
be acting on behalf of X”, so that the Carrier may deliver
the cargo to whom the Carrier believes as the person for
delivery (although of course the Carrier needs to have a
good reason to believe so0)”. Please see the Japan P&l
Club's circular No.10-016, "INTERNATIONAL GROUP
STANDARD FORM LETTERS OF INDEMNITY Delivery
of cargo without production of Bills of Lading" dated 12
October 2010.

This issue often occurs in developing countries. For ex-
ample, if the cargo delivery is via the port authorities or
the customs authorities, whether we can say that the
validity of the delivery = whether it can be the delivery to
the person/entity stated in LOL.

Complicated issues occur in practice, such as where
the delivery is not treated as valid and/or a case where
the cargo becomes “missing” during the custody of the
bonded warehouses/tanks. In principle, cargo delivery
is based on D/O (Delivery Order) issued by the local
agents, but as each port of each country has various
delivery practices and local regulations, and in some
places, the regulations in question are not well docu-
mented. Therefore, you need to ensure to check with
local agents about the local practices and regulations.

Case 3: Whether an LOI is issued by the Cargo Re-
ceiver addressed to the Charterers can be enforced
by the Owners; To Play Tennis, Borrowing a Racket
from Others

For example, in practice there are cases where the Cargo
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Receiver issued an LOI to the Charterers, but the Char-
terers did not issue its own LOI to the Owners on a back
to back basis and the cargo delivery is made only with
production of LOI of the Receiver. In such cases, there
is occasionally an issue as to whether the Owners can
enforce such an LOI against the Receiver. In England, in
many cases, it is possible to do so under the relevant law
(The Rights of Third Parties Act 1999), but it is necessary
to be careful about who is the addressee of LOI.

Where there are multiple Charter Parties concerning the
cargo, multiple LOls are issued in the charter chain, but
there are cases where an LOI is issued by the Cargo
Receiver or the Sub-Charterers directly to the Own-
ers skipping all of the Intermediate Charterers. In such
cases, it is necessary for the Owners to examine whose
LOI has is to be preferred. Normally, the Owners prefer
an LOl issued by the Head Charterers who are the direct
contractual counterparty with the Owners for the follow-
ing reasons.

In case of the cargo delivery without production of the
B/Ls and with LOI, it ends up in dispute with the B/
L holders (normally financial institutions) since in many
cases, the Receiver has entered into bankruptcy and
cannot make the payment to the financial institutions. In
such cases, if the Charterers issue an LOI, it is still pos-
sible to collect payment, but if the Receiver issues an
LOI, payment will not be recoverable Owners should be
mindful of such a scenario.

In cases where many LOlIs are issued on a back-to-back
basis along a long Charter Chain (I experienced such a
Charter Chain involving 13 Sub-Charterers just before
the Lehman shock) , the Charterers which receive the
indemnity claim from the Owners may not settle the
payment until the Sub-Charterers pay the Charterers’
indemnity claim, and the Sub-Charterers may not do so
unless and until the Sub-Sub-Charterers do so (and so
on and so forth) , Therefore, although the Owners have
obtained an LOI, there is a risk that it will take consider-
able time to finally receive the actual payment.

Case 4: Cargo delivery without production of B/L
and the time limit for the B/L holder’s claim for dam-
ages against the Carrier; Locking the Barn Door af-
ter the Horse is has bolted

In general, the time limit of 1 year is applied from the
delivery of the cargo under the Hague Rules, but it
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should be noted that discrepancies may occur accord-
ing to the applicable laws and the jurisdiction/country in
questions. Even if the application of the Hague Rules is
stipulated in the B/L, it is worthwhile to specifically stipu-
late about one year time limit in the B/L. Due to this time
limit period, the Owners are frequently requested by the
Charterers and the Cargo Interests to agree to provide
for the valid period of LOI for a short period, such as 1
year. However, as stated above, the valid period should
not be stipulated in LOI if the valid period has to be
stipulated due to the request from important customer a
longer time limit should be stipulated such as 5 years (the
time limit in Japan for commercial matters) or 6 years (the
time limit in England), and a shorter period should be
absolutely avoided.

Next | have listed below some of the typical LOI cases
which | have directly or indirectly experienced.

2. Various Specific Cases; The devil is in the Details
The Owners are often asked to agree to the following
requests from the Charterers and the Cargo Interests in
return for the provision of an LOL.

(1) Matters to be Entered into B/L; You’ve Got Samu-
rai Warriors’ Words on them.

Case A: Requests to state details of various matters
to be entered into B/L that are different from the ac-
tual situation.

For example, the quantity and conditions of the cargo,
the name of the loading port and discharge port, stow-
age place in the Vessel, the date of B/L, freight already
paid, freight rates, the place of special jurisdiction and
arbitration.

Case B: Requests for stating the matters that are
not normally entered in B/L.

For example, details of the commodity names/brands,
the quality, specification of the cargo, Clean Onboard
Notation, Transshipment after the discharge, inland
transport and place of delivery and others.

Case C: Requests for method of cargo operations
that are not normally done.

For example, commingling of liquid cargoes, mixture of
additives and water to the cargo

Case D: Requests for using of B/L Form/Terminal
Form of the Charterers and the Cargo Interests in-
stead of that of the Owners/Carrier.
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=4 D : fin=E /Carrier M B/L Form Tl < {EHoE O
F 0 B/L Form/Terminal Form D{EHE:S

B6IE : BIICRITEHD B/LICDE,
HIER. ENDER
INICIFEREAPER AL Notify Part DEFEFEEFD
HIETI,

SEHSEDEE.

EHIF: BICRTEFDB/LICOE, BEHASHE

BRBDFREIEFDEIUKB/LESHEB/L (Split B/L,

Switch B/L) DHETFIFZEHRIT. B/L AEX.

B/L #nk EBRITOER

ZERIEFSTH U B/LOEDOY T X Copy ¥ Non-

Negotiable B/L Original &7zl&Z®D Copy DHEITEE.

—RRICB/LICRREBET DFEIR - NS ZEHEH T 2
& TDEZASIRVE=EB(CIEEBFEDOEIEPHRE
HNEETHDEFRTCESFEA (BRS). AR
FICIFAIESCEF. BRDK S (CHIBETPITEEICEX
HIBZINHULNFLBAL. LOIFEMESINDZHZEN
HNFRT, Ffc LOl DHATICIFEERE BRI EHN IR
Fo RICKUD LOI DHEITENENHICTRUAIET D
& LOHEERDMUINEBRWE T, BATH LOIZ
BRI NIERLKLEE LOIHCBRLICES T, 18E(CH
W LR T 2 ZEHHFETT,

(2) fEREEEKIICRAL T~E U3 BB R KON

B/LDBEEEETDLDONDENSETHIFIH
{BROZZH)_HEMZZH ICIRE DR, FIIBIFORE
(LR T 2ME - ARMDTANBERIND I ENBUFET,
BIZIE. Bk - it - & (W%, B, &K
i, ROV, IFREBE) NOXMMIT - F
7. Slow Steaming & 7z (& Full Steaming. BRHAE
1Y) - BREYOIES . HESRAIIAI. Off Spec
ARCROER. REEYD Commingle - AIEIKSD
ERA. BRERREOAMEM. EhEHESER
MnfEE. BiEMEOBME. EYMORKRLGREMT - &
A, Tank/ Hold Cleaning #& L D finfE . R
#%. #EEX') (Ship to Ship) HE4FRIEER. REEERE/
SV IERRIBIANDOEHT. Tank/ Bk SEKE
B, BHFCFGIFEROER. foESECHXED
Through B/L #17. o iciEHZFICEST 2 (Non
Objection) Certificate @ % 17. B/LD KX 1 1 [
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Case E: Requests for change, deletion and addition
of the matters entered in B/L already issued. These
include requests for changing the Shipper, the Con-
signee and the Notify Party.

Case F: Requests for issuance or double issuance
of new B/L (Split B/L, Switch B/L) with different
contents, split B/L, in respect of B/L already issued,
carriage of B/L by the Vessel, missing of B/L and re-
issuance of B/L.

Requests for issuance of copy, original or copy of Non-
Negotiable B/L of B/L stating the changed matters.

In general, if the reality of the situation is different from
what is actually stated in the B/L, this may mislead a
bona fide third party who is not aware that the contents
of the B/L are inaccurate. Also false or incorrect state-
ments may fall under criminal and administrative sanc-
tions as mentioned below. In certain circumstances
an LOI may be found by the courts to be invalid and
besides, to enforce an LOI takes time and money. Most
importantly, if the issuer of LOI faces financial difficulties
or go into bankruptcy, the LOI will be merely a piece of
paper. It is vital not to lightly rely on obtaining an LOI,
thinking that everything will be alright if LOI is obtained,
but to carefully judge and accept one only when it is ap-
propriate to do so.

(2) As to Charter Parties; Those who Believe May not
be Rescued

While there are many overlapped matters with B/L,
acts of the Owners/Vessel which are not provided for in
C/P or are contrary to the existing provisions of C/P are
claimed.

Examples of requests vary but may include : Vessel’s
navigating/calling in dangerous/prohibited zones/ports
(war, piracy, icebound, sanction area, excluded areas,
unsafe ports), slow steaming or full steaming, shipments
of excluded cargo/dangerous cargo, addition of fuel
additives, use of off spec. fuel, commingling of liquid
cargo, boarding of Charterers’ persons, loading onboard
of Charterers’ machinery, deviation due to charter-
ers’ convenience, special stowage and management
method of cargo, shipment without tank/hold cleaning,
cargo operations during rainfall, special cargo operation
by lighters, ship to ship and others, discharge at special
places such as bonded warehouses/tanks, discharge of
hold tank/hold cleaning waters, postponement of load-
ing or discharge operations, issuance of Through B/L
for segments outside the Owners’ control, issuance of
(Non-Objection) Certificate concerning the shipment and



Waybill 7. Terminal B/L DF{T7%E. ERIFTFS
FTT,

ERAEIZKDEG G, EAHEESRIE (Employment &
Indemnity Clause) FThaE(FRE - MEIND L
BHBZVTIN, BBICEDIRENEDIN?HEDELTH
B3 LOIES(E. BICIEEICEET 2ENGIF T,

3. FRR~IGIRKYEHHENEL D LI8ZT B0
(SRR

CDROIBEFENEREPEENSBREINZHE. i
F - EBEANF. FFTEDKOIBBIBEPEHTZ DR
B/L DECHEEZDMNADERDH ? W ZIETNE
T (Tell Me Why? DRA) . REEBRFTZIIHEERD
HBDEFICOVTIE (LOHEHDREEN S >fcE LT
B) INZEBRITDIRMDNETT, fcEABRPE
NOHBEHELHFECH>CTH, BMBENELDEM
FFLZRGAELEPESZW . RICFRE TICIEF
BORBEOERDHNUET, LMD P&l Club [ETA
HCTEFEA.

BICEREMHET 2 B/LDECHIF. EICKES Claims
TRBEERBEN Y TR SERE - 1TBUE - 1R
MWEER EBRDBZNNGY ., SIEFDOHRKLT TR
<AEMDORAFEIPRINEDMOEEMEEH T,
Ffe. TORIBRERICIHU D CENRERBEFICK
955G, BoNn<K LOIZRELTEINNENES
N3GEHHIET,

ROEDERS [BE(R_EDIPHZ Dt CIEME OEEDER
CHU2%50. LEekiEZzERI L sblc. B
592 LOI DREITEENEFICOTARRIINNE
TY,

LOICEL TR, HmZEPREN—BERIDEIFRICT
TZF 21— ROKREBHMBELRZINBET. MHDEE
BEEDHNIT CEICDRYDNRFETA. EEEDLSE
BRelE. RIECH8T Urc [B/L ZESBDIE B/L (T
<] EWVD [HEE] £EBIC. BITRBICHBIRETT,

the loading, issuance of Sea Wayhbill instead of B/L and
issuance of Terminal B/L.

In case of Time C/P, the Owners may be protected/in-
demnified by the Employment & Indemnity Clause, but
it is necessary to always carefully consider whether to
comply with the requests and to obtain a suitable LOI if
appropriate.

3. Points to pay attention to —-commercial relation-
ships are important, but if problems occur, it is
eventually the owners who will suffer loss.

Where such various requests are made by the Charterers
and the Cargo Interests, the Owners/Carrier should make
inquiries about the circumstances and reasons for such
changes of the statements and others of (The Rule of “Tell
Me Why?”) If the requests are unreasonable or question-
able/doubtful, (even if a proposal for issuance of LOI is
made), it is important to make a wise decision to refuse
such requests. Even if they are reputable or well funded
once problems occur, the Owners will suffer considerable
inconvenience and losses, and the ultimate solution will
take labour, time and costs. Moreover, there are many
cases where the P&l Club will not be able to cover.

Specifically, statements in B/L that differ from the actual
facts may not only result in civil claims, but also may re-
sult in breach of the criminal law and administrative law
of each country/local area. There are also risks of not
only sanctions of fines and others, but also long deten-
tion, confiscation and other measures against the Vessel.
Besides, where to comply with such requests is contrary
to the good moral and public order, even if the owners
manage to obtain an LOI, it may be rendered invalid.

Where the Owners comply with the requests of the
Charterers and the Cargo Interests for commercial rea-
sons the above risks should be also considered and it is
necessary to carefully consider the issuer, and the spe-
cific wordings of the LOI to be procured.

Since once disputes and indemnity claims occur, these
have the potential to be of a very significant magnitude
and to shake the fundamental base of shipping compa-
nies, the above-mentioned risks as well as the proverb
introduced in the previous article that “Those who laugh
at B/L cry by B/L.” should be always be borne in mind.
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